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Learning Objectives

Understand that community property arises by operation of law

Recognize that community property laws can&ct the rights of women

Distinguish between community and se

e property

Use the taxpayer’s domicile to m@rly determine applicable community
property regime °

rom community property laws with special

Offer certain taxpayer%%

allocation rules (IRC 8§

For in-depth treatment of materials covered in this presentation, refer to the accompanying
Student Text available on the Publications page of the author’s website.
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Let’s start with the...
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Text Page 1

The Premise

Marriage is a partnership (a “community”)

— Spouses share the fruits of each partner’s |

— 50-50 ownership of all assets (& Iiabilitie@

Based on civil law [not com

N
rR@ !
— Codified body of regul
t

ation
— Not based on judicial pr@

150 countries rely on §|vil law . i-*r
— Many (but not all) have community property e @ s
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WE 214? HOW?
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Text Page 2

O States

 Mandatory

— Arizona, California, Idaho, Louisiana, Nev@ew Mexico, Texas,
Washington & Wisconsin* Q

* Adopted in 1986 °
* Opt-in gQ
o

— Alaska, South Dakota & Ten

©
& o )
& ‘ 7 :

° U S Te r rito ri es Community Property States

— Guam & Puerto Ri
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Text Page 9

Former Spanish Territory

* Treaty of Guadalupe Hidalgo ended Mexican-American War
n citizens now in US

(1846 — 1848)

— Guaranteed property rights of former

* CA became first community pro
— Ratified Constitution (1849)

by state

althy women to frontier

— Offered legal protections t
ied CA community property laws

— Intended to lure eligi

 AZ,ID, NV, NM &
— TXinfluenced by Spahish civil law COPYCAT
— LA influenced by French civil law >
\\@ «
// e'/////////f
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Text Page 2

Not all are alike

CA: Income earned btw separation & divorce # community ppty

ID, LA, TX & WI: Income from separate W during marriage is
deemed to be community ppty

OK: Opt-in community ppty not recc@uzed for federal tax (but
IRS accepts AK)

. Both spouses must be d iled in state to apply community

pptv Q

FL: enacted commur@ty trust (8/2021)

See Appendix A for Chart of State Differences

Rules applied based on marital domicile
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22072 Polling Question # 1

Community Property law is prev%@%nder:
o
d Common Law co

d Civil Law [ o

&
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Text Page 3

Domicile 5 \\?&_(

* Residency req’s physical presence
— Where am I?
— Can be measured objectively ‘ M‘IZ
 Domicile req’s intent ‘
— Where do | want to be?
— When absent, where to | want t
— Must be evaluated subjectiv

&Qence # Domicile

* Residence presumed to be domicile unless facts indicate
otherwise
e Can have multiple residences but only ONE domicile

e “home” to?
sed on objective facts
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Text Page 3

Facts used to determine Domicile

« Mailing and billing addresses

« Voter and vehicle registrations

Home ownership \ V
« Location of family Qg V
* Religious & other ties to the community,

cts V

« Banking, fmanual&accountmg

0

« Place of employment
« School attendance

N3

« Burial plot
 Amount of time spen&uin the state

TIE BREAKER: If spouses have different domiciles, use law of the
state with most significant relationship
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Text Page 4

Domicile: Military Personnel

Usually serve outside of home state

— Intend to return to domiciliary state after ice

GENERAL RULE: Active duty pa@aocommunity property
state = community income

<&

 EXCEPTIONS: °

— 1940: Service mer@nay retain domicile in “home” state
— 2009: Military spouse

may also retain domicile in “home” state if:
 Same as service member’s domicile

* Couple lives together where service member is stationed
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Text Page 5

Military Personnel: EXAMPLES

Facts | S o AR

e H&W domiciled in SC
e His stationed in MD
e H&W livein VA

SITUATION # 1: H files in SC (no fi @geq’d for MD & VA)

o

SITUATION # 2: H has PT j VA - must now file in VA to report
non-military wages but claim Other State Credit in SC

SITUATION # 3: W has job in VA = if eligible to claim H’s domicile in
SC, no filing req’d in VA
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Text Page 5

Largest Military Bases

« Georgia (Fort Benning) STATES WITH MAJOR MILITARY INSTALLATIONS
« Kentucky (Fort Campbell) ~
« North Carolina (Fort Bragg) ' -ie,

Texas
Florida
Alaska
GULF OF MEXICO

ce

Community Property Stateac A
+ Texas (Fort Hood) . _€»

« Washington (Join@ Lewis-McChord)
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Polling Question # 2

A couple will be subject to commu&property laws in
their state of domicile. Q

Q‘
d True o“c
d False V

¢
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Text Page 5

Character of Property

Separate Comniunity

uasi-Community
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Text Page 5

Character Defined

«  Community Property (CP)
— acg’d during marriage
— separate assets when contributed to CP trust .

* Separate Property @
— owned before marriage Q

iage

— acq’d during marriage by gift/inheritance

—  purchased w/ separate funds duri
— exchanged for separate ppty d arriage
— converted from CP via valid ment

—  certain assets defined a arate” (e.g., IRAs & 529 plans)
*  Quasi-community Pro

—  out-of-state ppty acq’gduring marriage that would have been CP if acq’d in
domiciliary state

— generally treated as CP (not recognized by federal govt.)

Change of domicile does not change character
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Text Page 6

Recharacterizations

« Can be voluntary or accidental
* Due to lack of knowledge, bad advice, ope@n of state law

« Often cannot be undone @
4 Separate ) 4 Separate )
® Personal residence is re- e Inheritance or gift is mixed
titled with CP

e Inv. Advsr. spends time
during marriage to manage
his own portfolio

e Spousal agreement

e  Commingling

N Tnsmutation
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Text Page 8

Other Forms of Title

Single (Unmarried) Man or Woman
Single (Married) Man or Woman as Se
Domestic Partner as Separate Prop
Community Property ®

Community Property with RiWSurvivorship
Joint Tenancy
Joint Tenancy with Ri

ht @urvworshlp
Tenancy in Common %

Entity (e.g., cor&mon, partnership, limited liability
company, trust, or estate)

te Property

Title does not determine character
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Text Page 9

Geographic Income Tax Inequality

* Originally, taxpayers could only file “Single”

— |If CP state, income was split evenly & rep on 2 separate returns
—> ADVANTAGE to CP couples Q
O

EXAMPLE 1
H earned S100K in 1930; W earn@ H owed $16,265 federal tax.

EXAMPLE 2

In CP state, each spouse rﬁced % of the income on separate returns =
each spouse owed $5,172.50, or $10,345.00 together (= 36% less tax!)
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Text Page 9

The race to the lowest tax bracket

 Numerous traditional common law states adopted voluntary
community property, allowing married W)ayers to opt-in:
— Oklahoma (1939) @

— Oregon (1943) i (TS NAT FAIR/

— Hawaii (1945)

®
— Michigan, Nebraska & Penns“@%%ﬂ "

 Then... Revenue Act 8
— Designed to disince e adoption of CP

— Equalize geographic treatment
— All state acts repealed or declared unconstitutional
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Text Page 10

Marriage Penalty
1948: Optional joint returns introduced

— Married couples could now file jointly

— Tax brackets doubled BUT couples could spMome & file “Single”
—> ADVANTAGE to all couples Q

. 6@ uples must file jointly; new
chedule for singles

—> ADVANTAGE to singles (Marriage Penalty)

Couples cannot use lower “Single” rates

In CP state if filing separately,

couples must include 2 of comm. Income
—> ADVANTAGE to couples filing jointly
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Text Page 11

| —
MARRIED
FILING JOINTLY
HEAD OF

Filing Status

%HARR'ED Property rights & interest determined under laws of
ID
—— domiciliary state [Morgan v Comm (1940)]

File jointly (MFJ) or separately (MFS)
 MFS subject to higher thresholds for (éuctions & cannot claim

certain credits but... Q‘

 MFS preferable when
— Disproportionate spousal inéor deductions
I

— Able to use HOH filing s iving apart

0EIigation, prior-year taxes, child support, student

— Limit liability for joint
loans, etc.

— Spouses have signed separate property agreement

— Allow out-of-state spouse to file as non-resident (or not at all)

— Fall below threshold for state surtax
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Polling Question # 3

All of the following statements about con@nity property are
correct EXCEPT: e

d The character of CP prope@s‘determined under state
law

d Separate propert‘ n@be converted to community

property
d Most opt-in co@unity property acts were declared
unconstitutional

(d Spouses may file as “married” or “single”
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WHERE?
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Text Page 12

Community Income

* Earned during marriage or derived from CP
* Allocated 50/50 between spouses: 3\

— Earned Income ?
— SE Income — 100% allocated to selfsengployed spouse for SE Tax
— Partnership — if either spouse

held as CP *

— Investment, rental in% gains (losses) if derived from CP

property
r&pty (ID, LA, TX, WI)

See next 3 slides for special attribution rules...

utes effort OR if partnership is

— Income from sepa
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Text Page 12

Unemployment Compensation

Pandemic relief as per American Rescue Plan Act of 2021

»&up to $10,200 of

* |n CP states, Ul is split 50/ e IRS FAQ #4]

E1usion

led for joint filers

— Retroactive for TY’20
— If MAGI < S150K, each taxpayer may e
unemployment comp. (Ul)

— Each spouse may clai
— MAGI exclusion is n

TIP: File MFS to stay below $150K MAGI on one or both returns
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Text Page 13

Pension & Annuity Income

* Attribution to spouse(s) depends on marital status & domicile
when services performed

* Allocation of community income based @‘haracterization during
pay-in phase Q

EXAMPLE
— retired after 30 years
— H & W domiciled in CP &wn most recent 15 years

- % of each payment characterized as community income

Payments from IRA, ROTH & SEP are separate property (not CP)

Copyright © 2022 ~ == Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net



mailto:mhaven@pobox.com
http://www.mhaven.net/

Text Page 14

Spousal Support

* Taxable to recipient unless agreement executed or modified after

2018 (TCJA)
@e is taxable only if

* In CP states, alimony received prior to di
alimony > 50% of community incomeQ

A“Q

ity income)

EXAMPLE
— H earns S20K wages (=
— W receives $12K supp
— H & W file MFS

m H, but has no other income

- H & W each report $10K wage income + W reports S2K
alimony [H may claim $2K deduction for alimony paid]
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Text Page 14

Deductions, Credits & Payments

Split 50/50
* Biz & investment expenses related to commu@come

* Federal tax withholdings
* ES payments if paid jointly, can be aIIocat&n)equally

Separate ég

separate funds

* |IRA contributions

* Personal expenses pai
e SE Tax (even if trade/bi
* ES payments if paid from separate funds

artnership is CP)

Tax refunds must be allocated based on state law
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Form 8958: EXAMPLE

H W
W-2: $150,000 \6590,000

(F/W $22,000) W $20,000)
(S/W: $2,500) ® (S/w: $1,500)
SE Income: $8,000 QUnemplymt: $26,000

1099INT: $100 ‘¢ 1099DIV: $60

SEP Contrbtn: $1,000 1099-B: $2,000 LTCL

oint

& 1099INT: $180 Federal Tax if MFJ
H&W: $47,812

- Married in CP State 11/15/16 Sk 2ot
- Separated 6/30/20 Ppty Tax: $1,800 Federal Tax if MFS
* W rcv’d unemplymt after separation H: $25,388
* W’s LTCL from pre-marital carry-fwd W: $22,700
» Mortgage & ppty taxes paid from H’s $48,088
separate funds after separation = MARRIAGE PENALTY
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8958 Allocation of Tax Amounts Between -
F - - - - - ¥
edfimenete s Certain Individuals in Community Property States

Department of the Treasury » Attach to Form 1040, 1040-SR, or 1040-NR. Attachment

Intemal Revenue Service (99) » Go to www. irs.gov/Form8958 for the latest information. Sequence No. 63
Your first name and initial Your last name Your social security number
HUSBAND P

Spouse’s or partner’s first name and initial Spouse’s or partner’s last name Spouse’s or partner’s social

security number

WIFE i
A B C
Total Amount Allocated to Spouse Allocated to Spouse
or RDP, or RDP
SSN HHH- HH SSN WWW - WW - WU

1 Wages (each employer)

H's Employer [1/2 is CP thru 6/30] ___ 150,000 112,500 37,500
W's Employer [1/2 is CP thru 6/30] - 90,000 22,500 67,500
! ENTER W-2 as issued on 1040, Line 7! 4/ !otal Wages = 135,000 Total Wages = 105,000

|_ENTER "CP Adjustment" as Other Income (Sched 1) | -15,000 +15,000
Bank Interest (joint account) 90| 90
Bank Interest (H's pre-marital acct) 100 0
ENTER each acct on Sched B w/ xpltn for CP
3 Dividends (each payer)
XYZ Stock (W's inherited shares) 60| 0 60

!ENTER on W's Sched B !

4 State Income Tax Refund

5 Self-Employment Income (See instructions)
H's SE Income [1/2 is CP thru 6/30] 8,000 6,000 2,000

IPRE PARE Sched C for each spouse w/ "CP ]

6 Capital Gains and Losses
LTCL (W's pre-marital carry-forward) (2,000) 0 (2,000)

IENTER on W's Sched D I

7 Pension Income
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Text Page 15

Form 8958 (Rev. 11-2019) Page 2
A B C
Total Amount Allocated to Spouse Allocated to Spouse
or RDP or RDP

SSN HHH - HH - HHHH

SSN WWWW - W - VWY

9 Deductible part of Self-Employment Tax (See
instructions)

H's SE Tax (1/2 of # 10 below)

612

612

[CALCULATED from H's Sched SE |

10 Self-Employment Tax (See instructions)
H's SE Tax (15.3%)

[ENTER "Community income taxed to spouse" on Line 3

| ENTER “Exempt community income” on W's Sched 2

11 Taxes Withheld

H's Federl [1/2 is CP thru 6/30] -- 22,000 16,500 5,500
20,000 5,000 15,000
2,500 1,875 625
1,500 375 1,125

Unemployment Compensation, Dedd

Credits, etc.

W's Unemployment Compensation [after divorce] 26,000 0 26,000
Mortgage Int [pd by H >6/30; on each £ched A w/ xplta 9,000] 6,750 2,250
Property Tax [pd by H >6/30; on eachISched A w/f xpl;]] 1,800 1,350 450
H's SEP Contribution [not CP] 1,000 1,000 0
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B Polling Question # 4

Community income is earned durlréarrlage & must
be allocated if filing separately i P state.

o°
. C
] Correct é

&

J Incorrect
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CP Disregarded if...

Failure to Notify: If 15t spouse treats income item as his own & does
not notify 2" spouse of nature/amount of income by due date (+

extensions) @\
s

Live Apart for entire year: Allocate \v@s, SE & partnership income,
Social Security to earning spous @ ; allocate investment income &
capital gains as per state CP r

$ 20,000 $22,000
5,000 0

0 10,000

1,000 2,000
Interest ($1,000) from community propert 500 500
MFS income if living APART in CP state $26,500 $ 34,500
If living TOGETHER in CP state $ 30,500 $ 30,500

Copyright © 2022 ~ == Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net



mailto:mhaven@pobox.com
http://www.mhaven.net/

Copyright © 2022 ~ ==

Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net



mailto:mhaven@pobox.com
http://www.mhaven.net/

Text Page 16

Joint & Several Liability

* Historically, wife’s property & debts belonged to husband
— Husband liable for tax (England @ 1799)
— Laws eventually recognized that wives shou& be held accountable

i
 US adopted common law (1913) @&
— Assigned liability to each spous @hls/her own obligations EXCEPT...
— In CP states, each spouse m separately BUT liable for other’s debts
(In CP countries, spouse* ointly BUT husband has 1° liability)

e Joint & several liability adopted by Treasury (1923); enacted 1938
— In CP state, liability may arise whether filing jointly or separately

— Spouses shielded only if marriage dissolved
Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net
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Collections in CP States
Pre-marital Debts

100% states (CA, ID, LA): liable & non-liable spousal share of CP available
50% states (NV, NM, WA): only liable spousal s

— AZ, TX, WI: 50% of CP + 100% of liable s

f CP available

S community income
EXAMPLE

o° < K9
H offers to settle separate Iiabilit)‘c

1,
pd
3
¢
—> IRS will attach H’s separate @, then H’s share of CP... C ¥
...then W’s share of CP. w, ID or LA) tﬂ Y
viae L LT
Post-marital Debts

CA, ID, LA, NV, NM: 100% states [TX: 100% of CP + 100% community income]

AZ, WA, WI: Some debts are separate BUT tax liabilities are always joint
Copyright © 2022
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Text Page 18

Relief: Innocent Spouse

* Non-reporting spouse (S2) not liable for omitted community
income if:

1. Nojoint return filed, ‘

2. Reported gross income did not include zlunity income,
3. S2did not know (had no reason to kno&f income, AND
4. It would be unfair to include incone

<&

* IRS may grant equitabl@if:
— Spousal abuse or me& ability
— Separation agreeme r divorce decree

— Prevent economic hardship

Innocent spouse relieved of personal liability BUT
S2’s share of CP still available to IRS
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Relief: Injured Spouse

Federal tax refunds can be used to satisfy
port, fed. agency

taxpayer’s debts (e.g., chil
obligations, state tax liaki

@
Non-liable spouse (S2) can@g that joint tax refund be

allocated & returned
— If all items on joint re@ CP, then S2 entitled to 50% of refund
pty reported on tax return, then allocated

— If S2 can prove sepw

refund may be larg

s, etc.)

Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net
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\
When collecting a tax liability resulting from a jointly filed return, the IRS

may: c\

collect the full amount due from ei‘Qr spouse.

Polling Question #5

from each spouse.
grant equitable relief to Q

%ofund to an injured spouse.

A

B. collect only half of the amou
C ocent spouse.
D

return a portion of

d
J
J
J

Aand B
A, Band C
Cand D
A, Cand D

&
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o R B

What’s the difference b‘ﬁen in-laws and outlaws?

o

@NS are wanted!
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Marriage

e |It's a partnership
— Each partner contributes labor (& éal)

— For the benefit of the communi

Q‘
* Fiduciary relationship Ac

— Each spouse entit@ights & duties

 Comes in all sizes, shapes & colors...
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Text Page 19

Registered Domestic Partnership
e Partners = individuals of same sex
— Registered with state (or municipality)

— Created to give legal rights & benefits

arried
— CA allows certain heterosexuals cou;l o register

* Recognized in 8 jurisdictimAc

— CA, DC, CT, NJ, NV, 0O A

— No longer needed af& ergefell (2015) upheld same sex marriage

RDPs not considered “married” for federal tax purposes

— RDPs in CP states must treat income, deductions & ppty as if married

- Report % of Community income on each partner's separate return
Copyright © 2022
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Text Page 20

Same Sex Marriage & Civil Unions

2207
'PAINJ(CT

'\ /‘\

* Not available everywhere but ALL states must recognize
marriage performed elsewhere

— Get same benefits & burdens as opposite sex couples

Copyright © 2022
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Text Page 20

Common Law Marriage

* Originally recognized to remove “unwed” stigma

* Based on various factors but NOT tio spent together
®

e Still recognized in CO, IA, K " NH, OK, RI, SC, TX, UT & DC
INOTE: None, except TXQe CP states]

— BUT state laws chan V
— AL, FL, GA, ID, IN, C&PA no longer allow
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Text Page 21

Non-resident Aliens

NRA does not have lawful permanent residency in US
— Green Card

— Substantial Presence Test (183 days) e

Must file Form 1040-NR to

@
cIa'I@source income

atus (i.e. an individual, not joint return)
— Can elect to file joint return with citizen spouse (Marriage Election)

e Special Rules:

— Only S, MFS or QW fi

Copyright © 2022 ~ ==
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Text Page 21

The 879 Override

NRA spouse must file separately

— |If either or both spouses in CP jurisdictio
MES reporting

me must be split for
— But cannot use normal CP allocation if

Q‘

er or both are NRA

MUST allocate as per IRC §4

Copyright © 2022 ~ ==
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Text Page 21

§ 879: Earned Income

* Allocated solely to EARNING SPOUSE

— Wages, salaries, professional fees, personal swe comp.

4
EXAMPLE 1 Q

— His married to NRA Q‘

— H lives & works in CP country (@e earner)
Despite local CP law, income fogt X purposes is not split
— H files Form 1040 (MFS)worts 100% of income

EXAMPLE 2

— His married to NRA spouse (W is sole earner)

— H files Form 1040 (MFS) & reports NO income since ALL allocated to W
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Text Page 22

§ 879: Other Income

* Allocated solely to spouse who contributed to biz or involved in
partnership

— If both spouses active, then allocate inc&sed on distributive share
®

ii@gto owner of separate ppty,

Income from separate ppty b

even if local law makes it
8 87@ trump local CP laws

All other income characterized based on CP laws of marital

domicile
— EXCEPT real ppty characterized based on CP law of ppty location

Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net
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Polling Question # 6

IRC § 879 special allocation rules a&to:

¢

®
J All non-resident aIiean

(d Only those NRAs re one or both spouses are

domiciled in&Qurisdiction
(1 NRAs who have elected to filed jointly with a
citizen spouse
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Text Page 23

International Marriages

US recognizes all foreign marriages if:

— Valid in jurisdiction where celebrated AND

— Would be recognized by at least 1 US st

&erritory (even if couple is
not domiciled there)

EXAMPLE {@Q

— Polygamy allowed under S law

— H marries 4 wives $

— Only 1 marriage rec edin US

[although legal in Saudi Arabia, NO jurisdiction in US accepts >1 marriage]

Copyright © 2022 ~ ==

Monica Haven, EA, JD, LLM e (310) 286-9161 e mhaven@pobox.com e www.mhaven.net



mailto:mhaven@pobox.com
http://www.mhaven.net/

Text Page 23

Place of Celebration Rule

Recognizes foreign marriage AND divorce...

Facts
* Hmarried W1 in NY in 1955, got Mexican quickie divorce in
*  Married W2 in 1967, but lost interest in 1974 b

* W1 contested Mexican divorce, H did not protest, marri&o W2 declared null & void [H1 was not
represented & b/c parties were non-residents, lo §Pt lacked jurisdiction] =2 W2 receives no
marital settlement

* Hasked W1 for religious divorce in 1986,
* Hdiedin 2014, leaves S87 million estat

Issues ‘

* IRS: H not entitled to unlimite ital exclusion since not legally married to W3 b/c religious
divorce from W1 is not recognized by NY

3in Israel

* Estate: NY law recognizes marriage if valid in place of celebration

Outcome: 3" marriage deemed legal in Israel & NY b/c foreign marriage accepted under state law 2>
validity of religious divorce @ NY irrelevant
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Text Page 23

CP Law Abroad

&, Canada &

* Common law countries # CP (e.g., Aus

England) Q

* CP mostly in South America, so urope, China, Mexico,
Philippines & South Africa *c

* 3 types of CP regim

os:
1. Universal —all sp& assets (even pre-marital) become CP

2. Spousal assets become CP only at divorce or death
3.

Only assets acq’d during marriage — except gift/inheritance —
become CP
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Text Page 24

Foreign CP law for US tax FE_?:’;

For US tax purposes, each spouse must have vested interest in CP ppty

— Non-managing spouse may obligate commun%is entitled to acctg from

managing spouse
&olied for US tax

@
Marital domicile at outset of marriag &hange if couple moves
1. Mutable — Marital ppty gover&w domicile where acquired
2. Immutable — ALL marit

3. Mixed — Marital ppty
domicile; ppty acq’d

RULE: If no vested interest, CP rules cannot

emains governed by original domicile

In original domicile governed by original
r governed by new domicile

Situs: In US, location (not marital domicile) of real ppty determines CP
— Some foreign jurisdiction have situs rules
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Text Page 24

Migrating Couples: EXAMPLE

Facts

« H & W were married in Uganda; both born in Uganda; both UK citizens _—
* Couple exiled from Uganda; moved to Belgium (where %d) <

* Hacquired US Stock (XYZ Corp) while in UK; still ownt ob w :
;ate ppty (UK law)?

v

Question: Is XYZ community ppty (Belgium law) or s

Analysis ¢
1. Marital domicile on DOD = Belgiu

w, ownership is determined based on common

2. BUT due to conflict of laws pr
nationality of spouses = U

3. Under UK conflict of law ru@atrimonial domicile at start of marriage = Uganda
As per UK, doctrine of mutability, ppty character is governed by new domicile = UK

o)

Conclusion: XYZ shares = SEPARATE ppty & 100% includable on H’s US tax return
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Text Page 24

Migrating Couples: Analysis
CP law where the marriage was celebrz@ may not govern
Trace current & previous marital d&les; determine which
law survives conflict Q‘
Establish if doctrines of (in‘gability apply

Determine if spous@e vested interests )
.)1 "!.\ >~

Confirm that spouses did not elect out of CP regime with
contract or convert community ppty into separate ppty
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Text Page 25

I]EI] Close to Home: Canada

e Residency-based taxation in Canada (not citizenship-based)
— Taxed on worldwide income

— NO joint returns Qg
Q‘
&

* Canadian taxed in US: @gime applies only if domiciled in
CP state

— If here on tempor;

— No recognition of CP

rk visa, no CP

— If here w/ Green C&ard, must report % of Canadian spouse’s income
on state & federal returns BUT...

— NO federal inclusion of Canadian income on dual-status return (year
of residency change)
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Text Page 25

EXAMPLE: Canadian comes to CA

Facts
*  Canadian H works in Canada; owns home & lives in Montreal

*  American W works in California (CA); lives in jointly-owned CA h
* Hregularly visits W in CA; stays in CA whenever he’s not workic

Analysis g

 Hisadual-resident deemed to be Canadian resideneer tie-breaker rules of US-Canada Treaty)

e  Marital domicile = CA | ¢

— Family home in CA

tent” to stay in CA
n worldwide income

— Hreturns frequently & appearsto h
e  Subject to CA community property r

Tax Filings
* Hfiles Form 1040-NR (must attach Form 8833)

— Reports US source income (but not W’s wages)
W files Form 1040 (uses MFS filing status)
— Reports 100% of her wages [IRC § 879] + 50% of H’s Canadian wages on federal & state returns
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Text Page 26

'a@/ Close to Home: Mexico

* Couples may choose joint or non-joint ownership of ppty
— % of marital (& pre-marital) assets = spo

— Both partners are liable for marital de

— Joint regime must be affirmatively eleggd

<

recognized
ust be registered in MX

pty at divorce or death

e Same sex & foreign marri

— |If foreign spouse, ma

— Marital agreement nized if incorp’d into marriage license

Marital domicile = place where spouses live together > 6
months
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Polling Question # 7

Even if the international marriage is I@foreign CPis

recognized for US tax purposes onlv
O

A. Each spouse has a VA&I interest in the property.
B. The laws of th al domicile can be traced.
d AorB

J AandB
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Text Page 28

Gift & Estate Taxes

US citizens subject to tax regardless of residence or domicile
t DOD

— Domicile if living in US (even temporarily) if@intention to move away

Non-citizens subject to tax based on domicil

— May be domiciled for estate/gift but not@me tax

Special rules for NRAs @
— Annual exclusion ($15K avai *
— Transfers to non-citizenwes limited to $159K (2021)

— NO gift-splitting &

— NO lifetime exemption; estate exemption limited to S60K

Domiciliaries subject to tax on worldwide assets; non-domiciliaries
taxed only on US-sited assets
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US-sited Assets

Text Page 28

Land & buildings
Real Estate Co-op interest

Cash & Currency

Tangible pers ppty  collectibles

Cash & money market accts at B/D

Bank, S & L

: , credit union accts (if NOT effectively connected) Q
Bank deposits (if effectively connected to trade or biz)

Offshore branch of US bank .
Domestic (US) stocks, mutual funds, partnership &rps)
Foreign stocks, ADRs, stocks of US Territori c

US-sited assets of LLC

US-sited assets of grantor trust

Intangible ppty

US corporate debt (if eligible for
Short-term debt (< 183 days

US Treasury obligtns (incl.

Municipal bonds

Art on loan for public xhbtn \z

é

interest xctn)

Life insurance on decedent

Life insurance on 3™ party

Copyrights & patents

Treaty-based xclns Currently 15 in effect

Copyright © 2022
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Text Page 28

Basis

* Inherited assets are valued at FMV on DOD
— Introduced in 1916 to ease administrative burden
— Minimizes (or eliminates) capital gains tax \
* Surviving spouse gets full (double) step-up o

sets
— Step-up applied only to decedent’s share of j assets until 1948

o
— Some common law states now allow CPQts for (non)-residents

EXAMPLE 1: OLD law \

—S500K ppty (S100K basis) o

—if H’s separate ppty, W got fu g

| p
—21f CP, W got step-up on H’s %&)K) but kept own basis on her % (S50K)

EXAMPLE 2: NEW law
—S500K ppty (S100K basis)
21f CP, W gets step-up on H’s % ($S250K) and W’s ¥ (S250K)
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Text Page 30

Form 706 Reporting

* Use form to compute decedent’s gross estate & estate tax due

* Enter assets & liabilities on Schedu
Valued on DOD or Alternate Valu ate (AVD)
— Carry each schedule’s totals&@ pitulation onto Page 3, Part 5

LISt Sl S ) clid Wil B DI S e e

[ 1] 120, dildisl] all SXLFl LR | - - . - - | I
Part 5—Recapitulation. Note: If estimating the vaw ore assets pursuant to the special rule of Heg section 20.2010-2(@)[7)(i), enter

on bath lines 10 and 23 the amount noted in the instructio orresponding range of values. See instructions for details.

Itam no. 3ross estat Alternate value Value at date of death
1 Schedule A—Real Estate 1
2 Schedule B—Stocks and Bonds . 2
3 Schedule C—Mortgages, Motes, and Cash . 3
4 Schedule D—Insurance on the Decedent’s Life (attach Fﬂnﬂ[s‘.l ?12‘.1 4
b Schedule E— Jointly Owned Property (attach Formis) 712 for life insurance) 5
G Schedule F—Other Miscellanepus Property (attach Formis) 712 for life insurance) (3]
T Schedule G—Transfers During Decedent's Life (att. Formis) 712 for life insurance) T
& Schedule H—Powers of Appointment B
9 Schedule | —Annuities 9
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Text Page 30

706: Reporting CP assets

* Do not use Schedule E, Jointly Owned property. Instead...
— Report each asset on Schedules A -1 at f e
— Make 2" line entry to remove survivin se’s % value of CP
n|_||t:-|r:-:.1@r Dascription - i‘;ﬁ?ﬂm de ato Altermate value Value at data of death
1

Personal Residence: 1543 South Cardiff Street, Los Angeles,
Described as "TRACT # 7671 LOT 106" Parcel # APN 43060
(Value based on sales price at the close of escrow on
LESS: 1/2 allocable to surviving spouse as commu

Ay

* Use Schedule M, BQsts to Surviving Spouse to report
transfers eligible for unlimited marital deduction

— Include only decedent’s % interest in CP

2,400,000
(1,200,000)
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Text Page 31

Form 709 Reporting

* Use form to report assets transferred during life & compute gift
tax liability

— File for individuals only (not couples) %
— If CP gifted, must report % value on eac se’s return

— No consent to gift-splitting reqwre*

ppty

United States Gift (and Generatlon-Skipplng Transfer) Tax Retumn
> Go to www.irs.gov/Form709 for instructions and the latest information.
(For gifts made during cales d yearQDQD]
P See instructions.
T [ ——

EXAMPLE 1 .m:ml;“::\,?::;
— In CP state, H & W gift
— Each spouse must file

CP assets to Son
o report S50K (no gift-split consent)

EXAMPLE 2
— In CP state, H gifts S100K of separate assets to Son

- Each spouse must file 709 to report S50K (sign consent on Line 18)
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Iﬁl Polling Question # 8

A decedent’s estate includes the f lue of
community property. Q

Q‘
d Yes 6‘@
d No V
¢
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Text Page 31

Termination of Community

* Via death, divorce, separation, or change of domicile depending
on jurisdiction

— In most CP states, dissolution of marriage o

@w/ final court decree
— CA & WA: Can dissolve with physical sep@ion if no intent to reconcile

o’
EXAMPLE 1 Q

— H & W file for divorce but

H incurs credit card d

- Court will allocate 1/& bt to W
EXAMPLE 2

*ue to live together

H & W file for divorce; H moves out and incurs debt
— Court will allocate 100% pf debt to H
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Text Page 6

Written Agreements

) .\_\\\;\‘
Pre- & post-nups D N s
- \)?’(\P‘ . e“\e(«:dc.\;\\t%m
CP Trusts \ \)?3:‘4 ‘ ‘M\”cmc::\v:“*f;i\x:o s
IRS will honor agreements drafted |° = M\\:\~~““:;i?137\53\\:t3i3“\\ =
accordance with state law (Rev«ﬁfs 390)
Debtors must be notified o ements

— AZ & CA: Beware of frauo°1t conveyance statutes
— LA: must be recorde

— WA: not effective
of agreement

st debts already in existence prior to creation

— WI: must give actual notice before liability incurred
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* Based on 3 principles:
1.
2.
3.

* Benefits for women: {

Text Page 33

Doctrine of CP

Separate legal identity
Partnership Q
Ownership not title

ol

Financial reward fo Qone in home

Can enter into co %independently

Maintain or esta&separate ppty

Acquire wealth through marriage

Protected by equitable distribution if marriage terminated
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Text Page 33

Gaining on Equality for Women

FIGURE é ON AVERAGE, LEGAL TREATMENT OF WOM ECAME MORE EQUAL IN EVERY
REGION

WBL index g
EDo6 —
: 7909 Q

® 63.63

B4.04

Eurnpe & Central Asia Latin America & East Asia & Padific Sui-5aharan Africa South Asia Middie East &
Caribbean Morth Africa
I WEL 20039 @ 'WEBL 2018

OECD high income

Sowrce Women Business and the Low database.
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Text Page 34

Global Gender Gap

75 countries limit women’s right

to manage assets S S &

T ,4‘ ‘
e ~& 1; : 3

9 countries still grant administrative

I'want & git)) o :
Just like the giel ™
Thet married Dear Old DSSNES
She'll wash the floors,
Polish up the doors,
And never make me mad.
She won't smoke =
Or be o suffragette,
She will always be my loving pet
| want a girl,
Just like the girl
Thet married Dear Old Dod

rights to husbands only

Countries where women

Belgium, Denmark, Fra atvia &

Luxembourg [World @Score = 100] i =" g ; "
Least equal in Saudi Arabia | \J t\ ,,
[Score = 25.63] Virgia Sims. (o

US scores 83.75 \

Uroa Pt bt (pmenn s voke
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Monica Haven, E.A., J.Q: LL.M.
4

(310) 286-9161 PHONE ¢,(310) 557-1626 FAX
mhaven oXx.com

WEBSI%QWW.mhaven.net

The information contained herein is for educational use only and should not be construed as tax, financial, or
legal advice. Each individual’s situation is unique and may require specialized treatment. It is, therefore,
imperative that you consult with tax and legal professionals prior to implementation of any strategies discussed.
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